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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha, AJS

             Thrusday, the 3rd May’2012 

Title suit no: 92 of 2006

1. Bhuban Chandra Borah                ……………                    Plaintiff

- Versus –

        

1. Bakuli Borah 

2. Punya prava Devi                           …………. 
Defendants/

3. State Government of Assam

4. Deputy commissioner, Tezpur

  ………….. Prof. defendant 

This Suit coming on for final hearing on(1)    18-4-12

(1) Give date or dates,                                  in the presence of

Mr. Jiten Sundi,    AdvocatePlaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for
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            Mr. K.K. Sharma,     Advocate              Defendant(s) /

Opposite Party

Advocate(s) /

Pleader(s)

for

and having stood for consideration to this day 3/5/ 12    the Court delivered the 
following Judgment:-

1. Relationships are the essence of family and it holds true for any 

Indian family. Among all the relationship the relation that of a 

brother  and  sister  is  the  most  celebrated  in  India.  “Raksha 

Bandhan” meaning 'a  bond of protection'  is  a  festival  which 

celebrates the bond of affection between brothers and sisters. It 

is a day when siblings pray for each others' well being and wish 

for each others' happiness and goodwill. Somewhere in present 

era in the race of progress the bond of affection is snap and 

goodwill  between  siblings  evaporated  in  the  heat  of 

materialistic benefits. This  instant  case is one of such incident 

whether  the  siblings  stood  against  one  another  for  a  plot  of 

land.

2. The plaintiff  Bhuban Chandra Borah and defendantno.1 Bakuli 

Borah and defendant no. 2 Punya prava Devi are siblings . The 

name of their father is Dina Nath Borah (since deceased). They 

were total  six  siblings  and including their  parents  they were 

family of eight members.  This matter in dispute between the 

siblings  arosed  from their family property.

3. Schedule of the suit land as described in Schedule A
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1 katha 13 lessas  covered  by  dag  no.  68 of P.P. 
no.  169 of  Dhekiajuli Town part -II Dhekiajuli, 
Dist:Sonitpur   [Assam], 

4. The  facts  of  plaintiff’s  case:   In  nutshell the  case  of  the 

plaintiff is that deceased Dina Nath Borah, his father was the 

original  owner  of  the  suit  lands  and  after  his  death  the 

properties were inherited by his mother, brother and himself. He 

further stated that in the year 1990 he had converted the annual 

patta into periodic patta and mutated the name of the three legal 

heirs.  He  further  stated  that  in  the  year  1993  their  mother 

expired  and thereafter the defendant no. 1 applied for mutation 

by  way  of  inheritance.  The  plaintiff  submitted  that  the 

defendant no.1 has no right over suit property but on the basis 

of family settlement and out of love and affection the defendant 

was given the suit plot to live separately. The plaintiff submitted 

in his plaint that the cause of action arosed for this suit when 

the defendant no.  1 had illegally sold of the suit  land to his 

other sister, (defendant no. 2) vide two sale deeds being Nos: 

1452/2003 and 1459/2003.  Hence aggrieved by this fact this 

suit has been filed for declaration , injunction and cancellation 

of registered sale deeds.

5. The facts of the case as per written statement: The principal 

defendants  no  1  and  2  had  contest  the  suit  by  filling  joint 

written statement in this suit. The defendant no. 3 and 4 had 

filed  separate  written  statement.  The  defendants  raised 

objection inter alia stating that this suit is not maintainable in its 

present and that it is barred under Assam Land and Revenue 

Regulation 1886. They further  stated that this suit  is  bad for 

non-joinder  of  necessary  parties.  The defendant  no.  1  and 2 
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submitted that they were eight members family but after  their 

father Dina Nath Borah’s death within a span of few years they 

lost  their  mother  and  eldest  brother  Nandi  Borah.  The 

defendants  submitted  that  the  plaintiff  had deprived them of 

their rights with malafide intention and he had mutate his name 

behind the back of sisters.  The defendants submitted that the 

there  was  no  village  settlement  and  that  defendant  no.  1 

obtained  mutation  by  way  of  inheritance.  Defendant  further 

stated that the sale deeds  Nos: 1452/2003 and 1459/2003 were 

executed as per law. The defendants had prayed to dismiss this 

suit with cost.  

6. Considering the pleading of both sides this Court has framed 

the issues:

1. Whether there is cause of action for the suit?

2. Whether the suit is barred by law of limitation? 

3. Whether the suit is bad  for non-joinder of property?

4.  Whether the mutation order/s passed in I.P Case no. 7  

of 2000 the defendant acquired any absolute right, title  

and  interest  over  the  suit  land  to  transfer  the  same  

without consent and connivance of the plaintiff?

5.  Whether the sale deed no. 1452 dt. 9-12-2003 and 1459  

dt.22-12-03 executed by the defendant no. 1 in favour of  

the defendant no. 2 are illegal null and void?

6.  Whether  the plaintiff  are entitled to a decree as prayed  

for? 
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7. To what other relief/ reliefs the parties are entitled to, if  

there is any?

7. Plaintiff  had examined four  plaintiff  witnesses  namely  PW1- 

Bhuban Chandra Borah,  PW-2 Pijush kanta  Bal,  PW-3 Netai 

Banik, PW-4 Moani Dutta. 

8. The plaintiff had exhibited these following documents.

 Ext.1:  Photocopy of Jamabandi of A.P No: 8 (O) 3(N), 

Ext-2 :  Kathcha patta A.P No: 8 (O) 3(N) , 

Ext-3:  Original Treasury Challan. 

Ext-4:  Letter No. RSS 976/89/23 dated 6-8-1999,

 Ext.5: Original order of A.D.C Sonitpur, 

Ext-6: Certified copy of order of ADC dated 30-3-09 

  in I.P no: 7/2000. 

 Ext-7: Photocopy of Jamabandi of P.P no: 169 of

          Dhekiajuli town,

 Ext-9:  Order of A.D.C Sonitpur,in M.C . case no: 98/95-96, 

Ext-10:  Order of A.D.C Sonitpur, passed in I.P No: 7/2000  

Ext-12:  Photocopy of Jamabandi of P.P no 169 dt 7-11-98. 

Ext-13:   Revenue receipt for 1409 BS. 

Ext-14:   Regd sale deed 1452 of 2003. 

Ext-15:    Regd sale deed no: 1459 of 2003
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9.  On the other hand, the defendants had examine three witnesses 

as DW-1. Punya Prava Devi, DW-1 Binita Borah, DW-3 Bakuli 

Borah, 

10.  DISCUSSION DECISION AND THE REASONS THEREOF:

Issue no 1 

1. Whether there is cause of action for the suit?

11. The expression 'cause of action' has acquired a judicially settled 

meaning.  In  the  restricted  sense  cause  of  action  means  the 

circumstances  forming  the  infraction  of  the  right  or  the 

immediate occasion for the action. In the wider sense it means 

the  necessary  conditions  for  the  maintenance  of  the  suit, 

including not only the infraction of the right, but the infraction 

coupled  with  the  right  itself.  (See  Rajasthan  High  Court 

Advocate  Association Vs  Union of  India  reported in  AIR 

2001 SC 416).In view of the assertion in the plaint, it appears 

that  plaintiff  has  approached  this  Court  for  declaration, 

injunction  and  cancellation  of  registered  sale  deeds.  Thus  it 

appears that the plaintiff’s right and title over the suit land is 

clouded. Hence there is cause of action for filing the suit. This 

issue is decided accordingly in favour of the plaintiffs.

Issue no:2

Whether the suit is barred by law of limitation? 

2. The defendant has raised the contention that this suit is 

barred by limitation and submitted that the defendant no. 1 had 

applied for mutation in the year 1999 after the death of their 
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mother Jayanti Borah and this suit has been filed in the year 

2005 challenging the title of defendant  no. 1 after a lapse of 

six  years.  To  which  Mr.  Jiten  Sundi,  learned  counsel  of 

plaintiff had submitted his argument that cause of action arosed 

for this suit when the defendant no.1 had executed sale deeds 

Nos: 1452/2003 and 1459/2003 in favour of defendant no. 2 

and thus he submits  that  this  suit  has  been filed  within the 

period of limitation. 

3. In view of the aforesaid discussion , it is apparent that in 

this instant  suit the question of  right and title over the suit 

land is involve and it has been filed within the period of 12 

years , thus I hold that the suit has been filed within the period 

of limitation. This issue is decide in negative and in favour of 

the plaintiff.

Issue no. 3 

Whether the suit is bad for non joinder of necessary parties?

4. The defendant had challenged the maintainability of this 

suit and submitted that the plaintiff had not impleaded all the 

legal heirs of late Dina Nath Borah, the original pattader. It is 

the submission of the defendant that  Dina Nath Borah (since 

deceased) he had family of eight members but after  his death 

within  a  gap of  few years  his  wife  Jayanti  Borah and son 

Nandi Borah both had expired. The defendant submitted that 

besides  plaintiff  and  defendant  no.  1  and  2  the  other  two 

daughters of late Dina Nath Borah named Amala Borah and 

Mohini  Borah  are  also  alive  and  being  legal  successor  of 

original  pattader  Dinanath  Borah  these  two  daughters  are 
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necessary parties and non-impleadment of them as parties in 

this suit is fatal and this suit is liable to be dismissed. 

5. The plaintiff  admitted  that  late  Dinanath  Borah is  the 

original pattader and he did not challenged the fact that his 

two other sisters are alive . Thus I am of opinion that when the 

suit had been filed for declaration of right and title over the 

property of Late Dinanath Borah on basis of the claim that he 

is the legal heir of Late Dinanath Borah then undoubtedly all 

the legal heirs of Late Dinanath Borah  are necessary parties. 

Hence it is concluded that non-impleadment of Amala Borah 

and Mohini Borah as parties in this suit is fatal and this suit is 

bad for non-joinder of necessary parties. This issue is decided 

in negative.

Issue no.4 

Whether the mutation order/s passed in I.P Case no. 7 of  

2000 the defendant acquired any absolute right, title and  

interest over the suit land to transfer the same without  

consent and connivance of the plaintiff?

12.  Mr.J.Sundhi, learned counsel of plaintiff had submitted that the 

name of defendant no. 1 has been mutated as pattader on basis 

of the order  passed in I.P Case no. 7 of 2000 and hence it is 

regarded as the vital document. He submitted that in the order 

of I.P Case no. 7 of 2000, the A.D.C Sonitpur has directed that 

the defendant no.1 has only limited power to enjoy the suit land 

and if she wants to sell the property then she will be able to sell 

it only  to “Sahadar”.
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13.  The  word  “Sahadar” is  an  Assamese  word.  In  terms  of 

Assamese  dictionary  Hemkosh,  the   word  “sahadar” means 

brothers  born out  of same womb. The submission of Mr.  J. 

Shundi ,  is  that when the word “sahadar” specifically means 

brothers born out of same womb, it is obvious  that sisters were 

excluded and so he argued that the defendant no. 1 has been 

exclusively barred by the mutation order from selling the suit 

land  to  anybody  except  the  plaintiff.   The  learned  counsel 

argued that in view of the direction of that mutation order the 

sale  deeds  no.  1452  dt.  9-12-2003  and  1459  dt.22-12-03  

executed by defendant no. 1 in favour of her sister i.e defendant 

no. 2 are illegal and void. 

14.  To substantiate his argument learned counsel of plaintiff had 

read  the  evidence  of  PW-1  Bhuban  Chandra  Borah.  PW-1 

averred that defendant no.1 has acquired only a limited right for 

enjoyment as per family settlement and as per order of I.P Case 

no. 7 of 2000, passed by the A.D.C Sonitpur. In support of his 

title the PW-1 has exhibited the following exhibits:

 

Ext-4:  Letter No. RSS 976/89/23 dated 6-8-1999,

Ext.5: Original order of A.D.C Sonitpur, 

Ext-6: Certified copy of order of ADC dated 30-3-09 

  in I.P no: 7/2000. 

 Ext-7: Photocopy of Jamabandi of P.P no: 169 of

          Dhekiajuli town,

 Ext-9:  Order of A.D.C Sonitpur,in M.C. case 

no: 98/95-96, 

Ext-10:  Order of A.D.C Sonitpur, passed in I.P 
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No: 7/2000  

Ext-12:  Photocopy of Jamabandi of P.P no 169

 dt 7-11-98. 

15. Per contra, Mr. Sharma learned counsel of defendant  submitted 

that Civil Court had so jurisdiction to take cognizance of this 

suit. Mr. Sharma submitted that under Sec 154 of Assam Land 

Revenue  Regulation   1886,  this  Civil  Court  is  barred  from 

exercising jurisdiction in the matter of formation of record of 

rights,  or  the  preparation,  signing,  or  alteration  of  any 

documents contained therein. Thus when the regulation has put 

specific bar upon the Civil Court jurisdiction this instant case is 

barred under Section 9 of the Code to question the process of 

making the order in the mutation case I.P Case no. 7 of 2000, 

passed by the A.D.C Sonitpur.

16.  I am not convinced with the submission of learned counsel of 

defendant  and  disagree  that  this  instant  suit  is  barred  under 

Section 154 of ALRR 1886. I am of opinion that in this instant 

suit the plaintiff has not challenged the matter of formation of 

record of rights, or the preparation, signing, or alteration of any 

documents contained therein. 

17.  Now let me point out that besides the material fact known as 

“factum  probanda” on  which  a  party  relies  or  his  claim is 

fundamentally  based on,  sometimes there may be other facts 

which may be required to prove in order to prove the factum 

probanda.  Such  other  facts  are  called Factum  Probantia. 
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Though  they  are  not  material  facts  but  their  proof  may  be 

necessary in order to prove the material facts.

18.  In this instant case  the plaintiff has filed this suit challenging 

the  legal  status  of  defendant  no.  1  and  on  her  authority  to 

execute  the  sale  deeds,  and in  support  of  his  claim that  the 

defendant no. 1 has no legal status to execute any sale deed the 

plaintiff has brought the facts of mutation case bearing I.P Case 

no.  7  of  2000.  Thus  mutation  cases  and  order  are   Factum 

Probantia,  which was necessary to proof in order to prove the 

“factum probanda” . Therefore I conclude that this Court is not 

barred under Sec154 of ALRR 1886 and section 9 of CPC from 

considering the mutation case records which is only “factum 

Probantia” and not “factum Probanda” in this case.

19. Now,  let  come  back  to  the  moot  question  and  re-visit  the 

evidence of plaintiff side and as I went through the mutation 

order passed in I.P Case no. 7 of 2000, A.D.C Sonitpur wherein 

it was  directed that the defendant no.1 has only limited power 

to enjoy the suit land and if she wants to sell the property then 

she will only be able to sell it to “Sahadar”.   I do not agree 

with the learned counsel of plaintiff that the word “sahadar” has 

exclusively barred the defendant no.1 from selling the suit land 

to her  sisters.  A word cannot  be read in terms of its  literary 

meaning, it must be read from legal terminology. In Section 19 

of   General  clause  Act  it  has  been clearly  provided that  the 

word importing the masculine gender shall be taken to include 

females.  Thus, I am of opinion that the word “Sahadar” though 

imports  masculine  gender  in  literary  context  but  in  legal 

terminology it will include the female gender.

20.  Hence this issue is decided in negative and against the plaintiff.
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Issue no. 5

Whether the sale deed no. 1452 dt. 9-12-2003 and 1459  

dt.22-12-03 executed by the defendant no. 1 in favour of  

the defendant no. 2 are illegal null and void?

 

21.  Mr. J. Shundi vehemently submitted that defendant no.1 do not 

have the legal right to execute the sale deeds and to fortify his 

submission  he  had  read  the  evidence  of  PW-1.   He  has 

submitted that PW-1 had averred that at present he is the sole 

pattader of the total dag of the suit land and further stated in his 

averments  that  the  defendant  no.1  has  no  right  over  suit 

property but she was given only a limited right to enjoy the suit 

land  on  the  basis  of  family  settlement  and  out  of  love  and 

affection she was given the suit plot to live separately. He had 

exhibited the documents noted below to establish his title.

Ext.1:  Photocopy of Jamabandi of A.P No: 8 (O) 3(N), 

Ext-2 :  Kathcha patta A.P No: 8 (O) 3(N) , 

Ext-3:  Original Treasury Challan. 

Ext-4:  Letter No. RSS 976/89/23 dated 6-8-1999,

Ext.5: Original order of A.D.C Sonitpur, 

Ext-6: Certified copy of order of ADC dated 30-3-09 

  in I.P no: 7/2000. 
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22. Mr. K.K. Sharma, the learned counsel of defendant denied the 

right and title of the plaintiff as sole pattader over the suit land 

and stated that Ext- 1, Ext-2 Ext-3 and Ext-4 are matters related 

to revenue and these documents does not confer any right. Mr. 

K.K. Sharma had placed reliance on the case law reported in 

2003(1)  GLT 376  (Haji  abdul  Haque  Vs  Sujit  Kr.  Das)  and 

submitted  that   right  to  inheritance  is  not  barred  under  the 

annual patta. Mr. Sharma, argued that the plaintiff had illegally 

obtained the mutation order behind the back of other legal heirs 

of late Dina nath Borah and for which reason the defendant no. 

1 has to fight for her right against her brother i.e the plaintiff 

and filed the mutation case in the year 1999. Learned counsel of 

defendant  submitted  that  the mutation  case  was allowed and 

thereafter name of defendant no. 1 was mutated in the records 

of right and he further confirms that thus defendant has right 

and title over the suit land and she was competent to execute 

sale deed in regard to the suit land.

23. Considering the submission of both sides, it is apparent that the 

moot question is whether the sale deeds are   void. With this 

background, let me again  re-visit the evidence adduce by the 

plaintiff.  The plaintiff  challenged that  defendant  no.  1  is  not 

competent to execute a sale deed. Section 11of Contract Act, 

defines who are not competent to contract. 

Section  11.  Who  are  competent  to  contract.

Every  person  is  competent  to  contract  who  is  of  the  age  of  

majority according to the law to which he is subject�, and who 

is of sound mind and is not disqualified from contracting by any  

law to which he is subject.
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24. The  evidence  in  record  doesnot  shows  that  defendant  no.  1 

suffers from any of this shortcomings provided in Sec 11 of the 

Contract Act. Thus I hold that defendant no. 1 is competent to 

execute sale deed in regard to the suit land. 

25.  I would like to point out further that Section 24 to section 30 of 

Contract Act deals with the provision under which circumstance 

the contract will be declared as  void. In this instant case the 

plaintiff  had neither pleaded in his pleadings nor adduce any 

material evidence to establish the claim that Sale deeds namely 

sale deed no. 1452 dt. 9-12-2003 and 1459 dt.22-12-03 are void 

under  the  Contract  Act  for  non  fulfilling  the  stipulated 

ingredients laid down in  Sec 24 to 30 of the Act. Thus I hold 

that the plaintiff has miserably failed to establish his claim  that 

the  sale deed  no.  1452  dt.  9-12-2003  and  1459  dt.22-12-03  

executed by defendant no. 1 in favour of defendant no. 2 are 

illegal and void.  This issue is decided in negative against the 

plaintiff. 

Issue no: 6 and 7

Whether  the plaintiff  are entitled to a decree as prayed  
for? 
To what other relief/ reliefs the parties are entitled to, if  
there is any?

 

26.   Both these two issues are related to relief prayed for and hence 

they are taken up together for convenient od discussion.

27. In  view  of  the  discussion  and  decision  aforesaid,  I  am  of 

opinion that when the plaintiff  has failed to establish his case 

and both the issue no. 4 and 5 are decided in negative, therefore 
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the plaintiff is not entitled to any relief as prayed for. Both these 

two issue are also decided I negative against the plaintiff.

28.      ORDER

1. The suit is dismissed on contest with cost.

2. Prepare the decree accordingly. 

3. Thus this Judgment and Order is passed under the hand and 

seal of this Court on 3rd May’ 2012.

Gitali Rabha,

Munsiff no.1

ANNEXURE

PLAINTIFF WITNESS:

1. PW1- Bhuban Chandra Borah, 

2. PW-2 Pijush kanta Bal,

3.  PW-3 Netai Banik, 

4. PW-4 Moani Dutta 

Plaintiff Exhibits: 

Ext.1:  Photocopy of Jamabandi of A.P No: 8 (O) 3(N), 

Ext-2 :  Kathcha patta A.P No: 8 (O) 3(N) , 

Ext-3:  Original Treasury Challan. 

Ext-4:  Letter No. RSS 976/89/23 dated 6-8-1999,

 Ext.5: Original order of A.D.C Sonitpur, 
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Ext-6: Certified copy of order of ADC dated 30-3-09 

  in I.P no: 7/2000. 

 Ext-7: Photocopy of Jamabandi of P.P no: 169 of

          Dhekiajuli town,

 Ext-9:  Order of A.D.C Sonitpur,in M.C . case no: 98/95-96, 

Ext-10:  Order of A.D.C Sonitpur, passed in I.P No: 7/2000  

Ext-12:  Photocopy of Jamabandi of P.P no 169 dt 7-11-98. 

Ext-13:   Revenue receipt for 1409 BS. 

Ext-14:   Regd sale deed 1452 of 2003. 

Ext-15:    Regd sale deed no: 1459 of 2003

Defendnat exhibit:

 DW-1. Punya Prava Devi,

 DW-1 Binita Borah,

 DW-3 Bakuli Borah, 
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